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INTRODUCTION

In June 2021, the National Collegiate Athletic Association (“NCAA”)
implemented an interim Name, Image, and Likeness (“NIL”) policy, pre-
venting college student-athletes’ sports eligibility from being impacted
because of their participation in NIL activity.' The NCAA regulates college
athletics as an organization with over 1,000 member schools.> As a result
of the interim NIL policy, student-athletes are allowed to receive financial
compensation from the use of their NIL, such as endorsements, social media
posts, and autographs.’ The interim NIL policy facilitated the rise of a new
market for deals between student-athletes, brands, businesses, and more. It
also induced crowdfunding from fans, donors, boosters, and businesses to
pay student-athletes through deals facilitated by school-specific organiza-
tions known as collectives. However, the absence of a federal NIL law and
the ambiguity around collectives have allowed impermissible recruitment
tactics, including the offer of benefits to student-athletes and their family
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members not specifically authorized by the NCAA, to permeate the NIL
market.*

This Article commences with a concise history of NIL, followed by an
exploration of pivotal legal cases that have influenced both NIL regulations
and collective practices. It proceeds with an overview of collectives, delving
into the general policies that define the NIL market and how those policies
may facilitate impermissible recruiting. The subsequent sections examine
the recruitment process and the specific mechanisms through which col-
lectives enable impermissible recruiting. Finally, the Article addresses the
impact of collectives on the transfer portal and their role in impermissible
recruiting within that context.

LANDMARK CASES AND CRITICAL MOMENTS IN NIL HisTORY

To understand the present landscape of NIL and collectives, it is impor-
tant to know where the need for student-athletes’ compensation started,
how it has evolved, and where it stands today.

NCAA v. Board of Regents of the University of Oklahoma’

In 1984, the United States Supreme Court dealt a major blow to the
NCAA’s near-total control of college athletics. The University of Oklahoma
and its Board of Regents brought an antitrust suit against the NCAA to
challenge the NCAA’s plan for televising college football games during the
1981-1985 seasons.® The plan limited the number of games shown and the
regions in which they would be aired.” The Supreme Court ruled in favor
of the Board saying the plan constituted a restraint on the operation of a
free market and was not justified on the basis of procompetitive effect, pro-
tecting live attendance, or maintaining competitive balance among amateur
athletic teams.® The effect of the Board of Regents decision was twofold:
first, college sports grew into a multibillion-dollar industry, fueled by tele-
vision money unleashed by a freer market.’ Second, the NCAA leaned into
its power to police amateurism, using that authority to consolidate control.
In his opinion, Justice Stevens observed that the NCAA has a vested inter-
est in preserving amateurism in collegiate athletics.'” The NCAA seized
on this dictum and, for the next four decades, repeatedly cited it as both

See discussion infra Collectives as Pay-for-Play Schemes.

See NCAA v. Bd. of Regents of Univ. of Okla., 468 U.S. 85, 104 (1984).
See id. at 91-92.

See id. at 92-94.

See id. at 117-20.

9. Serena Morones & Paul Heidt, Following the Money in College Sports, MORONES
ANALYTICS (Nov. 14, 2023), https://moronesanalytics.com/following-the-money-in-college-sports/
[https://perma.cc/5C6S-SBDIJ].

10. Bd. of Regents, 468 U.S. at 120.
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evidence of the purported educational value it offered student-athletes and
as justification for prohibiting direct compensation.

O’Bannon v. NCAA"

The next critical point in the NIL journey came in a lawsuit revolv-
ing around sports video games. From 1998 to 2009, EA Sports manufac-
tured the NCAA Basketball series, a basketball video game in collaboration
with the NCAA that utilized university logos and likenesses of real-life
student-athletes.'> Ed O’Bannon, a former college basketball star and 1995
National Champion at the University of California, Los Angeles (“UCLA”),
was depicted in the game wearing a jersey with his number (31) and the
UCLA wordmark.'* O’Bannon brought suit against the NCAA and the Col-
legiate Licensing Company, the company which licensed the NCAA’s and
UCLA'’s trademarks to EA Sports, alleging a violation of the Sherman Act
for conspiring to block student-athletes from NIL opportunities and thereby
restricting trade.' The district court ruled that this constituted a restraint
on trade and issued an injunction, not allowing the NCAA to prohibit its
member schools from providing student-athletes with scholarships cover-
ing the full cost of attendance.'” Additionally, the court allowed schools
to offer up to $5,000 per year for each athlete whose NIL was used, with
the funds held in trust until the conclusion of their NCAA careers.'® The
NCAA appealed to the Ninth Circuit, which held that compensation must
be related to education.'” The circuit court also held that amateurism rules
in the NCAA should be analyzed by the rule of reason standard.'® Under
this rule, students could receive scholarships for their education, but not the
$5,000." The court was clear: student-athletes could not be compensated
for the use of their NIL untethered to their education expenses.?

NCAA v. Alston

In 2014 and 2015, student-athletes from Division I Football Bowl Sub-
division (FBS) football and women’s basketball, including Shawne Alston,
a running back from West Virginia University, filed an antitrust class action
against the NCAA and eleven conferences over their respective policies that

11. O’Bannon v. NCAA, 802 F.3d 1049, 1073 (9th Cir. 2015).
12. Id. at 1055.

13. Id.

14. Id.

15. Id. at 1053.

16. Id. at 1053, 1056.

17. Id. at 1061.

18. Id. at 1062.

19. Id.

20. Id. at 1076.
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limited student-athletes’ compensation.?! The United States District Court
for the Northern District of California held that the NCAA’s rules violated
Section 1 of the Sherman Act as they restricted non-cash education-related
benefits.*

The United States Supreme Court heard the case in March 2021 and
issued the decision on June 21, 2021.% Justice Gorsuch delivered the deci-
sion on behalf of a unanimous court, affirming the district court’s decision.**
Justice Kavanaugh, writing in concurrence, issued a scathing rebuke of
the NCAA’s long-touted values of amateurism.” Kavanaugh specifically
tackled the NCAA’s position on student-athletes’ compensation for NIL,
stating, “[t]he bottom line is that the NCAA and its member colleges are
suppressing the pay of student athletes who collectively generate billions
of dollars in revenues for colleges every year.”* “Those enormous sums of
money flow to seemingly everyone except the student athletes.”?’

DOJ Letter to the NCAA

In January of 2021, the Department of Justice (“DOJ”) sent a letter
to the NCAA informing the organization that it would be in violation of
antitrust law if it kept its current NIL policy in place.”® The NCAA replied
with some reformed rules, but the DOJ said that even those reformed rules
would still be in violation.”” This ultimately led to the NCAA issuing its
interim policy, which remained in effect, and essentially abandoning efforts
to govern NIL absent federal law.*

NCAA Interim Policy

The NCAA published a one-page interim policy on July 1, 2021.%" This
policy was meant to be a short-term solution while the NCAA worked with
Congress to adopt federal legislation.”? However, no federal legislation has
been implemented, and the NCAA provided minimal additional guidance

21. Case Comment, Sherman Act — Antitrust Law — College Athletics — NCAA v. Alston,
135 Harv. L. REV. 471, 472 (2021).

22. NCAA v. Alston, 594 U.S. 69, 103 (2021).

23. Id. at 69.

24. Id.

25. Id. at 107-08 (Kavanaugh, J., concurring).

26. Id. at 110.

27. Id.

28. Sarah Polus, NCAA Tables Name, Image and Likeness Vote After DOJ Warns of Poten-
tial Antitrust Violations, THE HiLL (Jan. 12, 2021, 1:30 PM), https://thehill.com/business-a-
lobbying/533830-ncaa-suspends-name-image-and-likeness-vote-after-doj-warns-of-potential/
[https://perma.cc/WXD3-TGCS].

29. Id.

30. NCAA, NaME, ImMAGE, LIKENEss, INTERiM NIL Poricy (2021), https://ncaaorg.
s3.amazonaws.com/ncaa/NIL/NIL_InterimPolicy.pdf [https://perma.cc/R4YK-UCSY].

31. Id

32. Id
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regarding NIL until August 2024.%* The policy laid out three rules for NCAA
student-athletes to adhere to. First, student-athletes and NCA A member schools
may not participate in pay-for-play or improper recruiting inducements.**
Second, for schools in states without active NIL laws or executive actions,
student-athletes’ NCAA eligibility will not be impacted by student-athletes’
engagement in NIL activity.* For schools in states that have active NIL laws or
executive actions, student-athletes must comply with the state’s laws.* So long
as the student-athletes comply with the state laws, student-athletes’ NCAA
eligibility will not be impacted by their engagement in NIL activity.”” Lastly,
student-athletes are allowed to use a professional services provider, such as
an agency, for permissible NIL activities.*® The interim policy also states that
the NCAA will continue its normal regulatory operations, but will leave it up
to individual states and schools to ensure compliance with their specific laws
and executive actions.” While it is recommended that student-athletes report
their NIL activities to the school that they attend and state in which they reside,
doing so is not required.* In summary, the interim NIL policy made it such that
student-athletes were allowed to receive NIL compensation with few restric-
tions, provided they complied with applicable state law.*!

NCAA NIL Assist Policy

On August 1, 2024, the NCAA’s new NIL Assist Policy took effect.*
The launch included a new platform called “NCAA NIL Assist,” a volun-
tary registry where third parties like businesses can seek student-athlete
clients and schools can submit anonymous disclosure data.** The new rules
allowed for schools to assist student-athletes in seeking third-party NIL
benefits, so long as the student-athletes agreed to disclose deals valued at
more than $600, per guidelines from the Internal Revenue Service (IRS).*
The new policy marks a step forward, as the NCAA will now allow student-
athletes to receive institutional assistance with securing deals and under-
standing the tax and intellectual property implications of those agreements.

33. EdwardJordanll, Opinion: We Need a Federal NIL Framework. It’s Long Overdue, NORTHJER-
SEY.COM (Sept. 26, 2024, 9:53 AM), https://www.northjersey.com/story/opinion/2024/09/26/opinion-
federal-nil-reform/75362201007/ [https://perma.cc/42VN-MSF4]; Meghan Durham Wright, New
NIL, Health and Academic Benefits Take Effect for NCAA Student-Athletes Thursday, NCAA (Aug. 1,
2024, 9:54 AM), https://www.ncaa.org/news/2024/8/1/media-center-new-nil-health-and-academic-
benefits-take-effect-for-ncaa-student-athletes-aug-1 [https://perma.cc/6YQJ-63XG].

34. NCAA, supra note 30.

35. NCAA, supra note 30.

36. NCAA, supra note 30.

37. NCAA, supra note 30.

38. NCAA, supra note 30.

39. NCAA, supra note 30.

40. NCAA, supra note 30.

41. NCAA, supra note 30.

42. Wright, supra note 33.

43. Wright, supra note 33.

44. Wright, supra note 33.



2025] THE ROLE OF NIL COLLECTIVES IN COLLEGE RECRUITING 501

House v. NCAA Antitrust Class Action Settlement

In 2020, former NCAA student-athletes brought three separate anti-
trust cases against the NCAA.* These cases were consolidated into what is
now known as House v. NCAA.*® The plaintiffs alleged that the NCAA and
its conferences worked to exploit student-athletes and limit the compensa-
tion the student-athletes were entitled to.*’

On July 26, 2024, the parties submitted settlement documents to Judge
Claudia Wilken for the U.S. District Court for Northern California.*® Almost
five years after litigation started, Judge Wilken granted final approval for
the settlement on June 6, 2025.*° The settlement permits NCAA member
schools that opt into the settlement to compensate their student-athletes
directly, with a cap of $20.5 million for the schools to use for student-
athlete compensation in the 2025-26 academic year.”® This direct com-
pensation can begin July 1, 2025.°! This cap will increase annually with
new baselines reconfigured periodically.’? The settlement also obligates the
NCAA and member schools to distribute roughly $2.576 billion in back
pay over a ten-year period to former and current student-athletes who began
competing between 2016 and September 2024.% Eligible student-athletes
were required to opt into the settlement by January 31, 2025, to receive any
of the settlement money.>* The compensation framework established under
the House settlement is designed to remain in effect for a ten-year period,
during which schools that opt in must adhere to its terms.*

45. Ranjan Jindal, Breaking Down the House v. NCAA Settlement and the Possible Future
of Revenue Sharing in College Athletics, THE CHRONICLE (May 27, 2024, 9:08 PM), https://www.
dukechronicle.com/article/2024/05/duke-athletics-ncaa-house-settlement-nil-revenue-sharing-
college-sports-hubbard-carter [https://perma.cc/7TWL2-ZPVIJ].

46. Id.; House v. NCAA, 545 F. Supp. 3d 804 (N.D. Cal. 2021).

47. Jindal, supra note 45.

48. Jindal, supra note 45.

49. Steve Berkowitz, What Does the NCAA Settlement Mean for College Sports? We Answer
the Burning Questions, USA TODAY (June 7, 2025, 6:01 AM), https://www.usatoday.com/story/
sports/college/2025/06/07/ncaa-revenue-sharing-settlement-questions/83221673007/ [https://
perma.cc/JHN7-542C].

50. Eddie Pells, A $2.8 Billion Settlement Will Change College Sports Forever: Here’s How,
AP NEws (June 7, 2025, 9:55 AM), https://apnews.com/article/ncaa-house-settlement-aa3169056e-
8194aeebf34495641bcelb [https://perma.cc/A42X-CKCJ].

51. Berkowitz, supra note 49.

52. Berkowitz, supra note 49.

53. In re College Athlete NIL Litig., No. 20-cv-03919, 2025 WL 1675820, at *5 (N.D. Cal.
June 6, 2025).

54. House v. NCAA Settlement Explained, UN1v. oF CIN. (Jan. 29, 2025), https://gobearcats.
com/news/2025/1/29/general-house-vs-ncaa-settlement-explained.aspx [https://perma.cc/
D7LP-MBHX].

55. Justin Williams, New Filings in House v. NCAA Maintain Roster Limits as Settle-
ment Awaits Final Approval, THE ATHLETIC (Apr. 15, 2025), https://www.nytimes.com/ath-
letic/6280682/2025/04/15/house-v-ncaa-settlement-roster-limits/ [https://perma.cc/6VZA-XJU8].
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Although objections were raised, new roster limits will replace the
current scholarship limits.”® One of the final issues before Judge Wilken
approved the settlement was what to do with current athletes who may lose
their spots as a result of roster limits.”’ In the final approval, the answer is
schools now have the option to designate certain qualifying student-athletes
to be “grandfathered” in, essentially not counting as one of the roster spots
under the limit.’® This designation will follow them throughout their col-
legiate careers, even if they transfer schools.” The roster limits are intended
to preserve some measure of competitive equity across schools and sports,
but they will also reduce the opportunities for walk-ons in certain sports.®

The settlement has drawn criticism and raises potential negative con-
sequences, particularly due to its disproportionate focus on football and
men’s basketball. After Judge Wilken approved the settlement, a group of
female athletes who competed in volleyball, soccer, and track appealed the
back pay portion claiming it violated Title IX and would not give female ath-
letes their fair share of back pay.®’ The impending compensation for student-
athletes will also benefit student-athletes in football and men’s basketball
significantly more than women’s sports or Olympic sports.®® “The generally
acknowledged breakdown of payments is along these parameters: 75% to
football players, 15% to men’s basketball players, 5% to women’s basketball
players and 5% to all other sports combined.”® It remains to be seen how col-
lege sports will navigate this new landscape in a way that ensures the survival
and fair treatment of sports outside of football and men’s basketball.

The House settlement does not eliminate collectives, the subject of
this Article, so the discussion below continues to be relevant even after
the settlement. However, the settlement does allow the NCAA to pro-
hibit payments from “Associated Entities or Individuals” if they are “not
for a valid business purpose” or if the compensation is not at fair market

56. Steve Berkowitz, House vs. NCAA Settlement Gets Possible Revisions, but Not on
Roster Limits, USA TODAY (Apr. 15, 2025, 2:33 AM), https://www.usatoday.com/story/
sports/college/2025/04/15/house-vs-ncaa-settlement-gets-possible-revisions-but-not-on-roster-
limits/83093440007/ [https://perma.cc/U39R-37GS].

57. See Berkowitz, supra note 49.

58. Berkowitz, supra note 49.

59. Berkowitz, supra note 49.

60. Kelsey Dallas, Roster Limits in the Spotlight as Plan for Revenue Sharing with College
Athletes Nears Final Approval, DESERET NEWS (Apr. 16, 2025, 8:36 AM), https://www.deseret.
com/sports/2025/04/16/house-ncaa-settlement-roster-limits/ [https://perma.cc/G96W-Y7VR].

61. Ben Nuckols, Female Athletes Appeal Landmark NCAA Settlement, Saying It Violates Fed-
eral Antidiscrimination Law, AP NEws (June 12, 2025, 8:19 AM), https://apnews.com/article/ncaa-
house-settlement-appeal-female-athletes-e2864d7bcdf74d0c538c12e6¢98fe6¢ [https://perma.cc/
TSPS-W5B3].

62. Pat Forde, Grant House Prevails in Landmark Settlement, But Olympic Sports Will Be
Severely Affected, SPORTS ILLUSTRATED (June 7, 2025), https://www.si.com/college/grant-house-
prevails-in-landmark-settlement-but-olympic-sports-will-be-severely-affected [https://perma.cc/
H39U-CS3W].

63. Id.
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value.* Collectives fall into this Associated Entity category.®® This poten-
tially restricts the way collectives compensate student-athletes, though it
is unclear how much this will alter current practices. Further, the schools’
ability to pay student-athletes directly may impact the influence and utiliza-
tion of collectives and NIL compensation generally in ways that are unfore-
seeable at the time of this Article’s publication.

Johnson v. NCAA

Following House, the next significant case addressing payments to
student-athletes is Johnson v. NCAA, which may determine whether student-
athletes qualify as employees.®® The plaintiffs filed the original complaint in
2019, and the case could proceed to trial next year absent a settlement.”” The
employment question could also prompt federal legislation aimed at resolving
the issue.®® Student-athletes becoming employees of their school would send
shockwaves throughout the entire system. It is difficult to predict the precise
impact this case will have on collectives; nevertheless, it is a development that
the sports and NIL sectors will be monitoring closely as the litigation unfolds.
For the time being, collectives remain an essential component of the student-
athlete compensation system, even if they ultimately represent only one chap-
ter in the broader narrative concerning employment status. This Article will
now examine collectives, including their various forms, operational mecha-
nisms, regulatory frameworks, and overall impact on college athletics.

DEFINITION AND ROLE OF COLLECTIVES

Following the adoption of the NCAA interim policy, student-athletes
were immediately able to engage in NIL activities, including hosting
camps, signing autographs, making appearances, and selling merchandise.®
This gave rise to a host of new opportunities, not just for student-athletes,
but third parties such as external companies as well—namely the NIL
collective. Because the collective concept developed out of the relatively
loose interim policy, NIL collectives emerged in a legal gray area due to
the NCAA’s limited guidance, and consequences for improper actions are
vague and confusing.

64. In re College Athlete NIL Litig., No. 20-cv-03919, 2025 WL 1675820, at *29 (N.D. Cal.
June 6, 2025).

65. See id.; Question and Answer: Impact of the Proposed Settlement on Current Division I
Student-Athletes, In re College Athlete NIL Litig., No. 20-cv-03919 (N.D. Cal. Dec. 23, 2024).

66. Seth Emerson, The College Sports Employment Case That Looms as the NCAA’s
Next Pivotal Court Battle, THE ATHLETIC (June 12, 2025), https://www.nytimes.com/ath-
letic/6416474/2025/06/12/johnson-vs-ncaa-case-college-sports-employees/ [https://perma.
cc/3NE7-CKXC].

67. Id.

68. Id.

69. Dallas, supra note 60.
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A “collective” is an organization formed to benefit student-athletes
through the creation, facilitation, and funding of NIL deals.”” While the
NCAA has yet to explicitly define such entities, collectives effectively
operate as a vehicle for donors to pool money together for the purpose of
compensating student-athletes in exchange for the use of student-athletes’
NIL in brand ambassador roles, personal appearances, camps, clinics, and
more.”" It is important to note that collectives are not formally associated
with their respective schools, although in practice, they exist to benefit a
specific organization.” For example, the Dinkytown Athletes collective is
the official NIL collective of Gopher Athletics but has no affiliation with
the University of Minnesota beyond that paid sponsorship title.” For col-
lectives, this means that they cannot participate in recruiting activities for
the school.” For schools, this means their staff (coaches, athletic depart-
ment staff, etc.) cannot market, negotiate, or secure NIL deals on behalf
of student-athletes.” They also cannot donate directly to the collective.”
However, school staff may direct fans to donate to specific collectives and
may assist collectives in fundraising by making appearances at events,
handing out autographs to collective members, etc.”’

More recent NCAA guidelines permit more communication and col-
laboration between the collectives and the schools, allowing the two parties
to work more closely together to ensure student-athletes are in compliance
with school policies, NCAA rules and regulations, and state laws.”

TyPES oF COLLECTIVES

Several types of collectives currently exist, and it is helpful to distin-
guish the various forms to further understand how collectives function in
the marketplace.

70. Tracker: University-Specific NIL Collectives, Bus. COLL. SPORTS, https://businessofcol-
legesports.com/tracker-university-specific-nil-collectives/ [https://perma.cc/3WZP-4EPV] (last
updated July 24, 2024); Austin Arnold, Matthew Geiszler & John McKinley, Most NIL Collectives
Likely Ineligible for Tax-Exempt Status, IRS Advises, J. ACCOUNTANCY (Sept. 1, 2023), https://
www.journalofaccountancy.com/issues/2023/sep/most-nil-collectives-likely-ineligible-for-tax-
exempt-status-iea-advises.html [https://perma.cc/K2U9-JFGL].

71. Name, Image, Likeness, NCSA CoOLL. RECRUITING, https://www.ncsasports.org/name-
image-likeness [https://perma.cc/M556-LG7P] (last updated Dec. 6, 2024).

72. Ubben & DeMeyer, supra note 1.

73. FAQs, DINKYTOWN ATHLETES, https://dinkytownathletes.com/faq/ [https://perma.cc/
D4BG-5QPX] (last visited Dec. 20, 2024).

74. See id.

75. Minnesota NIL: More Information, GOPHER SPORTS, https://gophersports.com/sports/2021/
9/7/Minnesota-NIL [https://perma.cc/V7QK-YLP4] (last visited Jan. 9, 2024).

76. Ubben & DeMeyer, supra note 1.

77. Ubben & DeMeyer, supra note 1.

78. Ubben & DeMeyer, supra note 1; GOPHER SPORTS, supra note 75; Understanding How
NIL Collectives Work, ROOTNOTE (June 30, 2023), https://rootnote.co/understanding-how-nil-
collectives-work/ [https://perma.cc/Q7IN-NFVA].



2025] THE ROLE OF NIL COLLECTIVES IN COLLEGE RECRUITING 505

Donor Collective

One of the most common types of collectives is the “donor collective.””

In this structure, members donate directly to the collective, and the collec-
tive pays the student-athletes.* Donors may contribute to a specific student-
athlete or athletic program that they want to support and/or receive services
from.®! In order to maintain their NCAA eligibility, student-athletes must
complete a deliverable for the collective in exchange for payment, such
as appearances at donor events, social media posts promoting donor busi-
nesses, and other similar services.® Essentially, the donors pool together
funds to support the student-athletes, and the collective creates opportu-
nities for the student-athletes to give back to the donors.®* Importantly,
student-athletes cannot be paid for athletic performance, achievement,
or participation.®* Such prohibition also extends to compensation made
contingent on a student-athlete’s enrollment at a specific school or player
performance.® For example, a donor cannot make a deal to pay a student-
athlete $50,000 if the student-athlete averages eighteen points per game
during the basketball season.

Donor collectives will often offer tiered memberships that pro-
vide members with different perks based on their level of contribution.®
Members generally consist of boosters (as defined by the NCAA), fans, and
supporters, varying greatly in contribution size and frequency.®” This struc-
ture is most similar to the well-known booster concept, but attempts to pro-
vide more transparency and protect student-athletes from corrupt recruiting
practices when utilized and implemented correctly.8

Donor Collective Example: Dinkytown Athletes

Dinkytown Athletes (“DTA”) is the official NIL Collective of the Uni-
versity of Minnesota’s Gopher Athletics, and representative of a typical

79. ROOTNOTE, supra note 78.

80. ROOTNOTE, supra note 78.

81. DINKYTOWN ATHLETES, supra note 73.

82. Ubben & DeMeyer, supra note 1.

83. Name, Image, and Likeness (NIL) Collectives, TAXPAYER ADvOC. SERV. (Mar. 7, 2023),
https://www.taxpayeradvocate.irs.gov/get-help/general/nil/nil-collectives/ [https://perma.
cc/6KP5-Z7TEY].

84. Ubben & DeMeyer, supra note 1.

85. Ubben & DeMeyer, supra note 1.

86. William Lawrence, In Effort to Rein in NIL Collectives, the NCAA’s Newest NIL Missive
Upends U.S. Jurisprudence and Contradicts the NCAA’s Prior NIL Missives, BURR & FORMAN LLP
(Feb. 15, 2023), https://www.burr.com/newsroom/articles/in-effort-to-rein-in-nil-collectives-the-
ncaas-newest-nil-missive-upends-u-s-jurisprudence-and-contradicts-the-ncaas-prior-nil-missives
[https://perma.cc/94Y6-YDPR].

87. See Andrew Petcash, The 3 NIL Collectives Transforming College Sports and Why the
NCAA Might Ban One of Them, PROFLUENCE SPORTS (Feb. 18, 2022), https://www.petcashpost.
com/p/the-3-nil-collectives-transforming [https://perma.cc/8WSS-WENP].

88. ROOTNOTE, supra note 78.
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donor collective structure.® DTA provides a platform for student-athletes at
the University of Minnesota to engage in NIL activities with DTA members.”
DTA does not engage student-athletes with an agent. Rather, DTA connects
student-athletes with fans, businesses, and people who are members of the
collective and want to engage with the student-athlete.”’ Because DTA does
not connect student-athletes with an agent and only connects student-athletes
with its members, DTA is considered a donor collective. DTA also provides
five different member tier levels based on monthly or annual donations.”

Marketplace Collective

Another type of collective is a “marketplace collective.” In a mar-
ketplace collective model, the collective acts as a middleman, connecting
student-athletes to third-party endorsement opportunities.” It effectively pro-
vides a place for businesses and student-athletes to meet and create profitable
relationships.” This type of collective may employ members to act in a simi-
lar function to agents, facilitating deals between student-athletes and local
and national brands.” In contrast to donor collectives, regarding NCAA eli-
gibility, student-athletes are not required to provide a service in exchange for
these marketplace collective deals; permitted use of their NIL is sufficient.”

Marketplace Collective Example: MarketPryce

MarketPryce matches brands with student-athletes in a straightfor-
ward manner, eliminating the need for an agent by using uncomplicated
contracts.”” It is free for student-athletes to participate, while brands have
to pay a monthly subscription ranging from $999 to $2,999. The platform
operates on a mutual selection model, requiring both student-athletes and
brands to express reciprocal interest in order to initiate a partnership.” To
get started, student-athletes fill out a questionnaire about their interests
and link their social media accounts.” The product seems geared towards
smaller brands that rely on influencer marketing tactics. It is unclear how

89. DINKYTOWN ATHLETES, supra note 73.

90. DINKYTOWN ATHLETES, supra note 73.

91. DINKYTOWN ATHLETES, supra note 73.

92. Home, DINKYTOWN ATHLETES, https://dinkytownathletes.com/ [https://perma.cc/24L9-
U854] (last visited Mar. 14, 2025).
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94. See ROOTNOTE, supra note 78; TAXPAYER ADVOC. SERV., supra note 83.
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97. MARKETPRYCE, https://www.marketpryce.com [https://perma.cc/D923-PBVA] (last visited
Mar. 26, 2024).

98. Brands, MARKETPRYCE, https://www.marketpryce.com/brands [https://perma.cc/W3Y2-
NFDL] (last visited Mar. 26, 2024).
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N6DL] (last visited Mar. 26, 2024).
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many brands or students participate in this collective, or how successful the
matching process is.

Dual Collective

Lastly, there are “dual collectives,” which combine aspects of both
donor collectives and marketplace collectives.!® Dual collectives have the
flexibility to accept donor contributions and facilitate business deals for
student-athletes.'” This allows student-athletes to have the greatest profit-
ability through the use of their NIL. In this model, donors may contribute to
the collective, but such contributions may be allocated to pay for operating
costs if not directed to a specific exchange-for-services.'??

Dual Collective Example: Men of Westwood

The Men of Westwood collective (“MoW?”) is the official NIL collec-
tive of UCLA and focuses specifically on the UCLA football and basketball
teams.'” The MoW facilitates student-athletes’ NIL opportunities, includ-
ing autograph and memorabilia signing; camps and clinics; charity events;
social media promotions, mentions, and campaigns; NFTs; commercials;
and several other categories.'™ The MoW also assists student-athletes who
want to enter into third-party NIL agreements with businesses.'”> As an
additional requirement for MoW student-athletes, they must also undertake
some form of charitable work.'

Boosters and Collectives

To understand the abilities and limitations of collectives, it is also
important to understand the booster status of collectives. The NCAA issued
guidance clarifying the definition of “booster” as “any third-party entity
that promotes an athletics program, assists with recruiting or assists with
providing benefits to recruits, enrolled student-athletes or their family
members.”'”” The NCAA’s guidance does not explicitly include collectives

100. ROOTNOTE, supra note 78.

101. ROOTNOTE, supra note 78.

102. ROOTNOTE, supra note 78.

103. Frequently Asked Questions, MEN OF WESTWOOD, https://menofwestwood.com/faq/index.
html [https://perma.cc/44XW-SA3V] (last visited Mar. 14, 2025).
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TDJ5-ZJKH] (last visited Mar. 14, 2025).

107. Michelle Brutlag Hosick, DI Board of Directors Issues Name, Image and Likeness Guid-
ance to Schools, NCAA (May 9, 2022, 5:21 PM), https://www.ncaa.org/news/2022/5/9/media-
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in its booster definition.'”® However, in a clarifying document the NCAA
stated that “[i]f an individual or NIL entity’s (e.g., collective) sole or pri-
mary purpose is to engage in NIL activities with student-athletes from a
specific institution, such individual or NIL entity would be considered a
booster.”'” Therefore, collectives are generally considered to be boost-
ers and are subject to the same restrictions as boosters, meaning collec-
tives are precluded from recruiting and providing benefits to prospective
student-athletes.'"”

Tax StaTUs OF COLLECTIVES

The tax status of collectives poses a threat to their operation. In March
of 2023, the Internal Revenue Service Office of the Chief Counsel con-
cluded that NIL collectives generally have a substantial nonexempt pur-
pose and serve the private interests of student-athletes (“IRS Memo™).'"!
The IRS Memo describes NIL collectives as “organizations . . . established
by boosters and fans of one or more of a university’s athletic programs to
develop and fund, or otherwise facilitate, NIL deals for student-athletes.”''?
The IRS further distinguishes between collectives and “Nonprofit NIL
collectives.”'"* Nonprofit NIL collectives raise awareness and support for
the nonprofit NIL collective and/or its charitable partners.''* These enti-
ties also compensate student-athletes for use of their NIL in collective
activities."” Section 501(c)(3) of the Internal Revenue Code provides a tax
exemption for entities organized and operated exclusively for one or more
exempt purposes which include charitable and educational purposes.''®
To determine whether an organization is operated exclusively for exempt
purposes, the operational test is applied.'"” If there is a single nonexempt
purpose that is substantial in nature, the organization will be precluded
from 501(c)(3) status.''® If the organization is operated for the benefit of

108. Id.

109. NCAA, NAME, IMAGE AND LIKENESS PoLICY QUESTION & ANSWER 1 (2022), https:/
ncaaorg.s3.amazonaws.com/ncaa/NIL/July2022NIL_DIInterimPolicy.pdf [https://perma.cc/
FLM2-TCHC].

110. See id.

111. LR.S. Chief Couns. Mem. AM 2023-004 at 2 (May 23, 2023).

112. Id. at 2 (citing Taking the Buzzer Beater to the Bank: Protecting College Athletes’ NIL
Dealmaking Rights: Hearing Before the Subcomm. on Innovation, Data, & Commerce of the H.
Comm. on Energy and Commerce, 118th Cong. (2023) (hearing memorandum) (“NIL Collectives
are a third-party collection of fans and boosters who pool together capital to compensate athletes
who play for a given school. Over 250 collectives have been formed nationwide and nearly one-third
of collectives have a nonprofit status.”)).

113. Id. at 2-3.

114. Id. at 3.

115. See id.

116. 26 C.ER. § 1.501(c)(3)-1(c)(1) (2025).

117. See LR.S. Chief Couns. Mem., supra note 111, at 6 (citing B.S.W. Group, Inc. v. Comm’r,
70 T.C. 352, 358 (1978); Est of Hawaii v. Comm’r, 71 T.C. 1067, 1079 (1979)).

118. See Better Bus. Bureau of Wash., D.C., Inc. v. United States, 326 U.S. 279, 283 (1945).
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private interests, instead of the public, then it will have a nonexempt pur-
pose and not maintain 501(c)(3) status.'” If the private benefits are only
occasional, an organization could still qualify.'?

This analysis is significant because the compensation student-athletes
receive is a major part of the NIL collectives. The IRS Memo goes on to say
the private benefit that student-athletes receive from these nonprofit NIL col-
lectives is not just a byproduct, but a fundamental part of the organization’s
activities.'”! The Chief Counsel believes that nonprofit NIL collectives will
serve private interests “more than incidentally,” especially for collectives that
intend to pay student-athletes all funds after payment of their administrative
expenses.'? Therefore, the IRS Memo concludes that many collectives are
not tax exempt under Section 501(c)(3) “because the private benefits they
provide to student-athletes are not incidental both qualitatively and quantita-
tively to any exempt purpose furthered by that activity.”'*

It is unclear whether or how collectives will alter their business models
following the IRS Memo. Some collectives have lost or withdrawn their
501(c)(3) status as a result—and donors should be cautious.

Tax Exempt Collective Example: The Foundation

The Foundation was established as a 501(c)(3) tax exempt entity in
February of 2022.'** The Foundation’s goal is to use football and men’s
basketball players at The Ohio State University (“OSU”) as “brand ambas-
sadors” and to help local charities and organizations.'® It was established
to help student-athletes by providing them NIL deals, as well as teaching
student-athletes about the importance of giving back to their community.'*
Student-athletes gain “invaluable” experience working with at least five
charity partners, and “[t]he charit[ies] will also benefit based on the expo-
sure in which they receive.”'”” The Foundation claims no affiliation with
OSU, but indicates that donations will go towards specific OSU football
and men’s basketball student-athletes.'”® The determination of which
student-athletes receive compensation is based on “what [the Board] feel[s]
is in the best interest of the Ohio State Football & Basketball programs

119. LR.S. Chief Couns. Mem., supra note 111, at 2.

120. LR.S. Chief Couns. Mem., supra note 111, at 11.
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124. About, THE FOUNDATION, https://www.thefoundationohio.com/about/ [https://perma.cc/
H7TA-ASYIJ] (last visited Feb. 22, 2024) [hereinafter About].
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126. Frequently Asked Questions, THE FOUNDATION, https://www.thefoundationohio.com/faq/
[https://perma.cc/4AHAY-5Q4U] (last visited Feb. 22, 2024) [hereinafter FAQ].

127. Our Trusted Charities, THE FOUNDATION, https://www.thefoundationohio.com/charities/
[https://perma.cc/7R46-CFXQ)] (last visited Feb. 22, 2024).
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[and] . . . consider which athletes will help raise the most awareness for
charitable purposes.”'® The Foundation claims that donated funds may
qualify as tax-deductible, though this may be in tension with IRS guidance
issued in 2023."*° OSU recently consolidated its NIL collectives, including
The Foundation, into the newly formed Buckeye Sports Group to centralize
athlete support and resource allocation, signaling a potential trend toward
university-managed collectives that could further reshape the landscape of
athlete compensation and collective organization going forward.""

COLLECTIVES AS PAY-FOR-PLAY SCHEMES

Those who advocate for a federal NIL law argue that collectives are
de facto pay-for-play organizations that are not actually separate from the
school itself.'*? Although collectives are not formally associated with their
respective schools, and athletic directors and coaches do not control where
the collective’s money is allocated, the school’s influence on the allocation
of money is clear."”® Because collectives operate outside of “institutional
control,” they are not required to comply with Title IX, which means a col-
lective’s money is often allocated to “high revenue sports” like men’s foot-
ball and basketball.'** Additionally, collectives will give substantial money
to make student-athletes “brand ambassadors,” but it is often unclear what
such a role requires of the student-athlete besides playing for their team.'

The Big Ten Conference is an example of an organization that has
shown skepticism as it relates to collective behavior in the NIL industry.
The Big Ten released a statement in response to the formation of the col-
lective landscape.'* In a July 2023 statement, the newly appointed Big Ten
Commissioner, Tony Petitti, expressed his concern that the current structure
of NIL in college athletics is essentially a pay-for-play system under a dif-
ferent name."’” He identified student-athletes’ ability to take advantage of
their marketing rights as “true NIL.”'*® Petitti also criticized collectives as
being pay-for-play systems that drive impermissible recruitment activities
and use of the transfer portal, although he did so without explicitly naming

129. FAQ, supra note 126.
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collectives.** He went on to say that the Big Ten has reason to be wary
of the impact of collectives on recruitment and the transfer portal."* Con-
ferences have been backing up the NCAA and supporting more systemic
oversight as proposed in several versions of NIL bills at the federal level."*!
With a new commissioner in place, it would not be surprising if the Big
Ten changes or adds an NIL-specific policy. However, the conference will
likely wait for a federal law, so as to not alienate top high school recruits
and transfer talent who hope to capitalize on NIL through collectives.

IMPERMISSIBLE RECRUITING

Recruiting efforts are conducted against the backdrop of the NCAA’s
restrictions on third-party coordination. Successful modern coaches and
schools have generally embraced the growing impact of NIL on recruiting.
While other coaches have expressed dissatisfaction with the current nature
of NIL and the lack of regulation,'* many Division I schools have affili-
ated collectives. The current recruiting landscape is inextricable from col-
lectives’ offering compensation for NIL. Coaches have implored donors to
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funnel money to NIL entities'** and commented on the state of the recruiting
market.'** While the intangible qualities of a Division I athletic program’s
academic reputation, relationships with coaches, and opportunities for play-
ing time still have an effect on a prospective student-athlete’s decision to
attend a particular school, NIL opportunities will likely become a major force
in recruitment. Prospective student-athletes may factor in the NIL opportuni-
ties that will be available to them at a given university before making a com-
mitment to enroll. Coaches have been candid about how important NIL has
become not only in recruitment, but in retention efforts as well.'*> When a
student-athlete decommits or transfers to another school, NIL money is often
a significant factor.'*® While still important, recruiting from high schools has
waned in importance with the rise of NIL and liberalization of the transfer
portal.'¥” Many players spend a season with smaller schools, with the best
performers translating their skills into cash.'*® With the market still in its
early stages and undergoing a great deal of fluctuation, it is still too early to
determine the norms developing around recruiting with NIL incentives.

143. See Joe Nelson, Gophers’ PJ Fleck: Without NIL Money, We Can’t Keep Team Intact,
SPORTS ILLUSTRATED (Nov. 13, 2023), https://www.si.com/fannation/bringmethesports/gophers/
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si.com/college/colorado/football/five-star-ot-jordan-seaton-turned-down-multi-million-dollar-nil-
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SPORTS ILLUSTRATED (June 15, 2023), https://www.si.com/college/colorado/football/travis-hunter-
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ing-mike-boynton-would-be-a-band-aid-solution/article_89d1d364-cd2c-11ee-9{f8-d3d1cfc37a6d.
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NCAA Investigation of Impermissible Recruiting Involving Collectives

In October of 2022, the NCAA decided to allow school personnel,
including coaches, to assist collectives with funding.'* While this allow-
ance has opened opportunities for coaches to interact with collectives, it has
also blurred the lines on what constitutes impermissible recruiting. Coaches
are allowed to recruit prospective student-athletes—who are allowed to
sign contracts with collectives once committed—and collectives can work
with said coaches to raise money."*® While such conduct is permissible, the
NCAA forbids collectives from recruiting potential student-athletes, and
collectives cannot offer agreements contingent on enrollment at a particular
school.”!

In January of 2024, the NCAA sanctioned the Florida State Univer-
sity football program for a recruiting violation that occurred in April of
2022.°% The violation centered on an assistant coach arranging a meeting
between a potential student-athlete in the transfer portal and a booster
who was the head of a collective associated with Florida State Univer-
sity, “Rising Spear.”'** While the assistant coach did not attend the meet-
ing between the parties, he did transport the prospective student-athlete
and family members to and from the meeting place.'** Notably, the booster
explicitly offered an NIL opportunity to the prospective student-athlete.'>
The NCAA, in a negotiated resolution concerned with the recruitment of
women’s basketball players and social media stars Haley and Hanna Cavin-
der by the University of Miami’s women’s basketball program in February
of 2023, had earlier indicated a suspicion of collectives explicitly offering
NIL opportunities.'*® Though the prospective student-athletes met with the
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booster, the conversation was limited to the booster’s experience with the
University of Miami and did not explicitly discuss NIL opportunities.'’

In Florida State University’s case, the parties took preemptive action
against the coach involved, negotiated penalties, and imposed the agreed-
upon restrictions.'*® The key factors in the NCAA’s penalty decision were
the athletic department personnel’s facilitation of off-campus meetings
with a booster and the booster’s offer of a specific NIL opportunity.'> That
a member of the coaching staff transported the student directly to meet with
a booster was deemed the most aggravating factor.'® A mitigating factor
mentioned in the NCAA’s report was that both the school and the assistant
coach took action to resolve the violation.'®" In addition to penalizing the
assistant coach and restricting the recruiting activities of the football team,
the NCAA also required Florida State to disassociate from not only the
booster, but their associated collective as well.'®? The NCAA views disas-
sociation of boosters and collectives as an effective penalty.'® However, the
disassociation from the collective is of nebulous effect. While the school
is restrained from accepting assistance, the NCAA expressly allowed the
collective to continue working with student-athletes.'** Other Florida State
University-associated collectives remain active.'®

The NCAA is also investigating the University of Florida in relation to
its recruitment of then-high school quarterback Jaden Rashada in 2023.'%
A collective reportedly offered more than $13 million to the prospective
student-athlete and then later retracted the offer prior to payment.'’ Rashada
received a release from his Letter of Intent and subsequently enrolled at
Arizona State University.'® The now-disbanded collective associated with
the offer, Gator Collective, was not officially associated with the University

COIPublicReportUniversityMiamiFL.pdf [https://perma.cc/WP3Y-X9TX] [hereinafter NCAA
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of Florida, but was an official sponsor of the University of Florida, separate
from its NIL opportunities offered to student-athletes.'®

Much like the University of Florida, the University of Tennessee was
similarly investigated in connection with the recruitment of starting quar-
terback Nico Iamaleava.'” Tamaleava entered into a contract with the NIL
collective associated with the University of Tennessee, the Spyre Sports
Group.'”" His deal, reported to be worth $8 million over the course of
his college career, is one of the largest ever signed by a non-professional
athlete.'” Collectives offering large contracts to high-profile athletes has
proven an attractive lure for NCAA investigators.

The NCAA’s Ability to Investigate Impermissible Recruiting Is Waning

Although Florida State University cooperated with the NCAA inves-
tigation, other schools have taken a different approach. The University of
Florida, though unable to comment on the ongoing investigation, expressed
a desire to cooperate with the NCAA.'” While cooperation with the NCAA
is presumed to lessen the consequences of violations, it remains to be seen
what actions the University of Florida takes in light of Tennessee v. NCAA
(discussed below).!7

Unlike the Rashada investigation, Tennessee v. NCAA depicts a distinct
lack of cooperation with the NCAA as the University of Tennessee report-
edly began laying the groundwork for a struggle over NIL in December
of 2022.'7 The state of Tennessee, joined by the state of Virginia, has filed
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a lawsuit against the NCAA on antitrust grounds.'”® The Attorneys Gen-
eral of Tennessee and Virginia argued that the NCAA’s ban on discussions
between prospective student-athletes and collectives prior to commitment
to a school “constitutes an illegal agreement to restrain and suppress com-
petition within the labor market of Division I athletics.”'”” The U.S. District
Court for the Eastern District of Tennessee agreed, finding that the NCAA’s
ban on collectives discussing compensation with prospective student-
athletes prior to commitment was a “suppression of negotiating leverage”
and “the consequential lack of knowledge” led to irreparable harm to the
student-athletes unable to accurately determine their true NIL value.'”®
On February 29, 2024, a federal judge imposed a nationwide preliminary
injunction prohibiting the NCAA from enforcing guidance or policies
which prohibit student-athletes from negotiating NIL. compensation with
collectives.'” Following this injunction, the NCAA announced a pause on
ongoing and new investigations related to NIL."™ On January 31, 2025,
the Attorney General of Tennessee announced the states involved in the
litigation against the NCAA had reached a settlement in principle that will
prevent the NCAA from reviving the ban at issue.'™!

NIL compensation is inextricable from the recruitment of potential
student-athletes. The marketplace is still in its infancy, but it seems that coaches
and collectives have pivoted to give themselves the best chances of securing
sought-after recruits. The NCAA’s sanctions have so far centered around high-
profile NIL deals at highly visible programs.'® Whether the NCAA has the
ability to enforce those sanctions will depend on the outcome of the lawsuits
that the NCAA is facing, along with the ramifications of the House settlement.
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THE TRANSFER PORTAL

The Implementation of the Transfer Portal and Extension of the One-Time
Transfer Exception

The NCAA must worry about more than just high school recruit-
ment with the recent popularity of the transfer portal. In October 2018, the
NCAA introduced the transfer portal to assist student-athletes in managing
the transfer process.'® Student-athletes are no longer required to seek their
coaches’ permission to contact other schools.'®* If student-athletes wish to
transfer or explore the option to transfer, they must notify the compliance
office at their school.”® The compliance office has two business days to
enter the student’s name and information into the transfer portal.'®

There were two transfer portal windows established by the NCAA.'%
In Division I Football Bowl Subdivision (FBS), the windows are twenty
days starting in early December and ten days in April.'"®® Upon entering the
transfer portal, student-athletes can provide their personal information for
all programs to see or to personally communicate with other programs.'
After they transfer to another school, they can be a scholarship player or
a walk-on."? Although they can withdraw from the transfer portal at any
time, their original school is not required to take them back or uphold their
scholarship.'”! The transfer portal improves the efficiency of the transfer
process and empowers student-athletes to transfer freely. It also prevents
schools and coaches from blocking student-athletes from transferring to
certain schools (e.g., rival or intraconference institutions).'?

Nevertheless, merely entering the transfer portal is not a guarantee that
student-athletes will have eligibility to play immediately after they transfer.
Historically, a student-athlete had to sit out for a year before they could play
again.'” However, in 2021, the NCAA changed its rules to allow students who
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transfer to compete immediately for their new school.'* In April 2024, the
NCAA approved a rule allowing student-athletes to transfer and play imme-
diately with an unlimited number of times they can transfer.'* These changes,
combined with the subsequent decision to allow NIL activity, have increased
the number of student-athletes who enter the transfer portal drastically.'?
From 2021 to 2022, the number of student-athletes in the transfer portal
increased by 20 percent.'”” The recent 2023-24 college football transfer
cycle witnessed a new record of 3,900 student-athletes entering the trans-
fer portal.'”® Many star players took advantage of the transfer portal to get
better NIL deals. For example, highly regarded quarterback Quinn Ewers
transferred from Ohio State University to the University of Texas for a deal
worth over $1 million."”” The implementation of the transfer portal, along
with the new NIL rules, benefits student-athletes by allowing them greater
freedom over their collegiate career and ability to capitalize on it.**

The Transfer Portal and Impermissible Recruiting

Once the athlete’s name appears in the transfer portal, NCAA rules
permit other schools to recruit them.””" Coaches complain that the transfer
portal has created a “free agency” market for collegiate talent.”** Further, the
increasing number of student-athletes in the transfer portal may incentivize
coaches and collectives to violate NCAA rules by using NIL money to lure
student-athletes to transfer. For example, the University of Pittsburgh head
football coach, Pat Narduzzi, publicly accused two unnamed schools of
offering University of North Carolina quarterback, Drake Maye, $5 million
to transfer.”” Coaches fear that rule followers will be at a competitive
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disadvantage because they will fall behind in the recruiting process. There
is an emerging culture where NIL compensation deals are openly discussed
and offered, which creates a gray area within the rules, which is extremely
difficult to regulate.”*

Some coaches believe that impermissible recruiting happens even
before the transfer portal opens, with NIL money serving as a means to
induce student-athletes to enter the transfer portal.’® An assistant at
a Power 4 program claimed that two of the school’s best young players
were being actively recruited by other programs, and there were “unbe-
lievable” numbers of coaches reaching out to players on his team’s ros-
ter.”® Some recruiters think that it will be too late if they wait for a quality
player to enter the transfer portal, so they have been using collectives and
businesses as third parties to make early contact with student-athletes.?"’
Some collectives also renegotiate deals with top returning players to ensure
they do not transfer.?

Unless there is direct evidence of impermissible recruiting, most in
the industry choose not to talk about it. Although coaches complain that
the violation of NCAA rules is prevalent, most of them choose not to turn
each other in.>” There are many theories as to why they do not report oth-
ers. Some believe that impermissible recruiting has become a norm, and
everyone is breaking the rules, so no one talks.?'® Another plausible theory
as to why coaches do not deliver any evidence to the NCAA is that they
are not willing to jeopardize student-athletes’ and other coaches’ careers at
the cost of properly reporting instances of violations.?'" Moreover, coaches
are reluctant to make any report because they have doubts about what the
NCAA is going to do about it.?'* They do not believe the NCAA would
harshly punish those schools that create high revenues.”’* To prevent
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impermissible recruiting in the transfer portal, the NCAA needs to have a
clear policy and better enforcement efforts.

Additionally, the transfer portal affects the school’s management and
recruiting. It becomes increasingly difficult for coaches to manage their
rosters and distribute scholarships.?'* Coaches have to be prepared for their
players to leave, and they need to recruit new players.”'® They can no longer
only focus on recruiting high school players.?'® Coaches have to simul-
taneously recruit players on their own rosters to keep them from enter-
ing the transfer portal.?’” Meanwhile, student-athletes assume the risk of
missing out on a landing spot in what has become a high-stakes game of
musical chairs. There are more players in the transfer portal than available
scholarships.?'® In practice, a player usually cannot go back to the original
school because they are considered disloyal, and the school has already
found a replacement.?” Especially with the temptation of the NIL mar-
ketplace, student-athletes must think through the potential consequences
before entering the transfer portal.

CONCLUSION

Collectives have rapidly risen to become a core component in the NIL
landscape. These collectives run the gamut from marketplace collectives
connecting businesses with student-athletes, to donor collectives using
donor funds to directly compensate student-athletes, and dual collectives
combining aspects of both. The NCAA is reacting to the rise of collec-
tives by attempting to determine their status. Collectives have recently been
given more freedom to coordinate closely with the institutions whose ath-
letes they support, while the NCAA’s guidance designating them as boost-
ers has restricted their permissible actions. Institutions and coaches have
generally embraced—or at least recognized—the importance of NIL and
collectives in recruiting student-athletes. The line between permissible and
impermissible recruiting by collectives is in flux. While some schools have
recognized the power of the NCAA to restrict communications between col-
lectives and prospective student-athletes, the NCAA is currently restrained
by an injunction against enforcing any rules against collectives offering
incentives to prospective student-athletes.”?” Even before the injunction,
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many coaches accused others of tampering with players in or about to enter
the transfer portal by offering NIL incentives.

As industry parties attempt to sort out the rocky terrain of intercollegiate
athletics in the current leadership vacuum, those of us interested in the field
anxiously await resolutions to the employment status of student-athletes in the
form of the Johnson v. NCAA (Fair Labor Standards Act employment case),*!
the fallout from the final approval of the settlement of the multibillion-dollar
House antitrust lawsuit,””* and the National Labor Relations Board’s ongo-
ing hearing against the University of Southern California.”?® Each of these
cases is poised to shake up the structure of college sports. While developing
lawsuits will determine the bounds of the NCAA’s enforcement power and
the status of the student-athletes permitted to take advantage of NIL opportu-
nities, whether collectives will evolve, diminish, or become institutionalized
remains to be seen—but their impact on the collegiate recruiting and com-
pensation ecosystem is already profound and irreversible.
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